STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
EDWARD N. POLLACK,
Petiti oner,
VS. Case No. 00-0130

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on April 11, 2000, in New Snyrna Beach, Florida, before the
Di vision of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, D ane C eavi nger.

APPEARANCES

For Petitioner: Edward N. Pollack, pro se
3665 Dar by Road
New Snyrna Beach, Florida 32168

For Respondent: Charlene J. Petersen, Esquire
Departnent of Health
420 Fentress Boul evard
Dayt ona Beach, Florida 32114

STATEMENT OF THE | SSUE

The issue in this case is whether a variance for a reduced
setback of four feet fromPetitioner's well to a building pad
treated with pesticide should be denied by the Departnent of

Heal t h.



PRELI M NARY STATEMENT

Petitioner Edward N. Pol |l ack (Poll ack), applied for a
vari ance from Respondent Departnent of Health (DOH), to utilize
a potable water well |ocated four feet froma building pad which
had been treated with pesticide. The variance was deni ed.
Petitioner requested a formal adm nistrative hearing on
Respondent' s deni al .

At the formal hearing, Petitioner testified in his own
behal f, presented the testinony of one wtness and introduced
three exhibits into evidence. Respondent presented the
testinmony of three witnesses and introduced three exhibits into
evi dence.

After the hearing, Respondent filed a Proposed Recomrended
Order on April 26, 2000. Petitioner did not file a proposed
recomrended order.

FI NDI NGS OF FACT

1. Petitioner resides on property consisting of 7.5 acres
at 3665 Dar by Road, New Snyrna Beach, Volusia County, Florida.
Since Petitioner receives no public utility service at his hone,
he has a septic system and potable drinking water well on his
property. However, Petitioner's famly does not drink the water
fromthe well. The famly purchases bottled water for drinking
purposes. The well water is used for other househol d purposes,

such as cleaning and bathing. There are other |ocations on



Petitioner's property for a well. The evidence denonstrated
that Petitioner has or had alternative |locations for the well.

2. Petitioner built a 1681 square foot barn utilizing an
ol d concrete foundation froma previous barn. Petitioner's well
is located in the southwest corner of the old barn's foundation
and four feet fromthe new barn's foundation. The building
pl ans for the barn, submtted to Volusia County, clearly
indicated the location of Petitioner's well within four feet of
the new barn's foundation. Even with this information Vol usia
County issued a building permt for the new barn. There were
other locations for the barn on Petitioner's property which
Petitioner would have utilized had he known of the setback
requi renents when he first permtted his barn.

3. Volusia County required the new barn's foundation to be
elevated. In order to elevate the sub-floor for the new barn's
foundation, Petitioner placed a | ayer of visqueen on the sub-
floor, or old concrete floor of the old barn, then added a | ayer
of sand and poured concrete on top of the sand | ayer. The sand
| ayer is encased in concrete. The concrete encasenent does not
necessarily prevent |eaks from above given the porous nature of
concrete. Additionally, the condition of the old barn floor,
i.e. whether it has cracks, is not known.

4. The Vol usia County building code requires that the soi

under a foundation be treated for termtes. After Petitioner's



contractor added the sand | ayer, he spread one four-pound bag of
90 percent Sevin dust, a commobn garden pesticide, on top of the
sand. The application rate was within normal application rates
for the barn area. The Sevin dust was not applied with any
pressure to force penetration into the soil. Mre than seven
days later the contractor poured the new concrete foundati on on
the pesticide-treated sand | ayer.

5. The | abel on the Sevin dust package indicates that 10
percent Sevin dust may be applied to vegetables up to the day of
harvest and in sone instances 3 to 7 days before harvest,
dependi ng on the type of crop. However, the package does not
indicate that a treated crop is edible for human consunpti on
w thout first washing the crop or other processing of the crop.
Therefore, a |l ack of danger from contam nation has not been
shown. Indeed, the evidence did not show that health woul d not
be adversely affected by use of Petitioner's well given this
maj or deviation fromthe setback requirenents and the soil in
t he area.

6. A Volusia County building inspector informned
Petitioner's contractor that the close proximty of Petitioner's
potable well to the area treated with pesticide was a violation
of state health codes and coul d not be approved because the well
did not neet the requirenent of having a 25-foot separation from

soil treated wth pesticide. The contractor infornmed Steve



Baur, a Departnent of Health enpl oyee, about the violation. The
deviation of 21 feet fromthe 25-foot setback requirenent is a
maj or devi ati on.

7. Petitioner applied to DOH for a variance to allow him
to utilize his potable drinking water well.

8. Petitioner's variance application was denied by the
vari ance commttee and Dr. Sharon Heber, Departnent of Health
Environnmental Health Director, for the foll ow ng reasons:

1. Section 64E-8.009(2), F.A C., allows the
granting of variances to 'prevent excessive
hardship only in cases involving a m nor

devi ation from established standards when
the hardship was not intentionally caused by
t he applicant, where no reasonabl e
alternative exists, and where proper use of
the systemw || not adversely affect public
heal th.'

2. According to information supplied by the
Vol usi a County Heal th Departnent, the
treated slab is located 4 feet fromthe
existing well. This is a major deviation
fromthe established standards.

3. The well conpletion report for the

exi sting well indicates coarse shel

starting at 10 feet and continuing down to
60 feet. This material provides no
filtration and/or confinenment for the
pesti ci de.

CONCLUSI ONS OF LAW

9. The Division of Admnistrative Hearings has
jurisdiction over the subject matter of and the parties to this

action. Section 120.57(1), Florida Statutes.



10. Section 381.0062(6)(a), Florida Statutes, states that
the departnment may "grant variances and exenptions fromthe
rul es promul gated under the provisions of this section through
procedures set forth by the rule of the departnent.”

11. Florida | aw concerning setbacks of potable wells from
pesticide applications is found in Section 64E-8.002(b)1,
Florida Adm nistrative Code. The |law requires that potable
water wells must maintain a setback of 25 feet froma buil ding
foundati on when the soil has been treated with a pesticide.

12. Section 64E-8.009, Florida Adm nistrative Code,
establishes the criteria for variances concerning drinking water
systens. Section 64E-8.009, Florida Adm nistrative Code, states
in relevant part:

64E- 8. 009 Vari ances.

(1) The supplier may request a variance by
conpl eting Form DH 4094, and submtting a
stat enent regardi ng hardshi p, any other

i nformati on necessary for rendering a
decision and all information required by
subsection 64E-8.009(3). The burden of

presenting pertinent and supportive facts
shall be the responsibility of the

appl i cant.
(2) Upon consideration of each application,
and the recommendations of . . . the county

heal th department, the Deputy State Health
O ficer or his designee has the authority to
grant a variance, grant a provisional

vari ance or deny the variance request. The
Deputy State Health O ficer or his designee
will grant a variance to prevent excessive
hardship only in cases invol ving m nor

devi ation from established standards when

t he hardshi p was not caused intentionally by



t he applicant, where no reasonabl e
alternative exists, and where proper use of
the systemw || not adversely affect public
health. In making its decision, the
departnent shall consider the factors in
rul e 64E-8.003(4).

(3) For variances involving private water
systemrepl acenent well, except those which
are less than 50 feet froman OSTDS or 25
feet froma building foundati on which has
been chemcally treated for pests, the
appl i cabl e county heal th depart nent

adm ni strator has the authority to grant a
vari ance, grant a provisional variance, or
deny the variance request :

(4) The departnent shall consider:

(a) Historical water quality.

(b) Age and condition of system conponents
and the likelihood it will continue to
provi de pot abl e water.

(c) Size of conme of influence and
protection of source from contam nation

(d) Amount of deviation fromthe standards.
(e) Type and degree of consunmer exposure.
(f) Econom c Hardshi p.

(g) Alternative potable water availability.

13. Section 64E-8.002(2)(b)1, Florida Adm nistrative Code,
states that there nust be a separation of 25 feet froma potable
water well to a building foundati on when the soil has been
chemcally treated for pests. Section 64E-8.002(b)1., Florida
Adm ni strative Code, does not delineate which types of pesticide
fall under this requirenent. It applies to any pesticide used
to treat the soil. Section 64E-8.002(2)(b)1., Florida
Adm ni strative Code, does not detail the methods of application
of the pesticide which are applicable under the rule. It

applies to any and all nethods of application, hand-spreadi ng or



spraying. Section 64E-8.002(2)(b)1., Florida Adm nistrative

Code, does not specify the types of soil to which this rule

applies. The rule applies no matter what type of soil is
present .
14. In this case, Petitioner owns several acres around his

house and has sufficient unobstructed area available in which to
install a new potable water well and nmeet all required setbacks.
Petitioner's request for a reduced setback of 4 feet instead of
25 feet is a major deviation of the rule, not a m nor deviation.
Mor eover, the systemis so close to the pesticide-treated area
that there is a significant threat to public health. Therefore,
Petitioner is not entitled to a vari ance.

RECOMVENDATI ON

Based upon the findings of fact and conclusions of law, it

RECOMVENDED
That the Departnent of Health enter a final order denying

Petitioner's request for a variance.



DONE AND ENTERED this 14th day of June, 2000, in

Tal | ahassee,

COPI ES FURNI SHED

Charl ene J.

Pet er sen
Departnent of Health
420 Fentress Boul evard

Leon County, Florida.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of June, 2000.

Esquire

Dayt ona Beach, Florida 32114

Edward N. Pol | ack
3665 Dar by Road

New Snyrna Beach, Florida 32168

Angela T. Hall,
Departnent of Health

Bin A02
2020 Capita
Tal | ahassee,

Wl iam Langue,
Departnent of Health

Bin AO2
2020 Capita

Tal | ahassee,

Agency O erk

Sout heast
Fl orida 32399-1703

Counse

Sout heast
Fl orida 32399-1701



Dr. Robert G Brooks, Secretary
Departnent of Health

Bin AOO

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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